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SOUTH BERWICK 

ZONING BOARD OF APPEALS  

MEETING MINUTES  
Tuesday, October 4th, 2022 

6:30 p.m. 

 
 

Call to Order – Mr. Mundy called the meeting to order at 6:32pm. A quorum has been 
met with the members present. 
 
Pledge of Allegiance 
 
Introduction of Board Members 
 

Regular Members Present 

James Mundy, Chair; Maya Bogh, Jeffery Clark  

Member Absent: John Klossner 

Staff:  Jeni McCabe, Code Enforcement Officer; Tammy Bellman, Town Planner; Amy 

Aiguier, Admin Asst 

Others Present: Appellant, Steve Bayse of 160 Ogunquit Road.   
Via Zoom: Jessica Cyr, Town Councilor; Jeff Minihan, Town Councilor; South Berwick 
residents Joseph Dallatore, Deborah Ganster, Jane (no last name) 
 
Approval of Minutes None 
 
Board Comments: 
Mr. Mundy asked the Zoning Board of Appeals Members if there were any conflicts of 
interest amongst them with the Administrative Appeal being heard.  Members of the 
Zoning Board stated they did not have a conflict of interest.  Mr. Mundy stated there are 
no conflicts of interest with Zoning Board of Appeals Members present for this appeal. 
Mr. Mundy stated the Zoning Board of Appeals does have jurisdiction to hear the 
Administrative Appeal based on the Zoning Board of Appeals Ordinance Chapter 140-
76 B. 
 
Old Business None 
 
New Business 
 
Request to Zoning Board of Appeals: Administrative Appeal of South Berwick Code 
Enforcement Officer Jenifer McCabe is decision for 161Ogunquit Road.   
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1. Appeal of 161 Ogunquit Road, South Berwick Maine Map 5 Lot 23, R5 District, Eric 
Bergendahl property owner, of non-enforcement of Timber Harvest Application, the 
Timber Harvest performance standards Chapter 140-62.  
 
2. Appeal of required Site Plan Review process by the Planning Board per Table A – 
Land Uses for Timber Cutting in R5. 
 
Appellant Steve Bayse addressed the Zoning Board of Appeals to summarize the 
Application for the Administrative Appeal. On the morning of Monday July 25, 2022, a 
Timber Harvest began at 161 Ogunquit Road, Map 25 Lot 23.  On the evening of 
Tuesday, July 26,2022, via email, Mr. Bayse contacted the CEO for the status of the 
operation and the site plan review required of the South Berwick Timber Harvest 
Ordinance and Land Use Table A.   
 
A completed request for information form was emailed to the Code Enforcement Officer 
on Tuesday July 26, 2022.  On Wednesday July 27, 2022, an abutter notified Mr. Bayse 
that a town official vehicle drove by the site, and this may have been the Code 
Enforcement Officer, but unclear if it was.  It may have also been regarding the Timber 
Harvest information request that was received.   
 
A week later, Tuesday August 2, 2022, Mrs. McCabe, Code Enforcement Officer 
notified Mr. Bayse that the operation was determined to be Forest Management, rather 
than a Timber Harvest/Timber Cutting under special use permit 22-069, dated July 25, 
2022, for Forest Management Activities.  
 
It was apparent to Mr. Bayse that the CEO’s decision to issue a Special Use Permit was 
made in part due to the landowner’s Forest Management/Harvest plan dated June 
2013.  The CEO felt the current activities were related to or a continuation of the 
landowners 2013 harvest.  Mr. Bayse requested for a copy of the Management Plan, 
but found that the copy provided was incomplete; it was missing pages six through eight 
and some of the appendages.  He also found that there was  no detail about the actual 
harvest plan or the forest management specific to the 2013 harvest, or detail of the 
continuation of the current harvest.  There was no record of a planning board agenda or 
meeting minutes that referred to the timber harvest or related site plan review.  Mr. 
Bayse made an email request on August 11, 2022, to the CEO. A special use permit 
was issued in 2013, but there was no site plan review heard by the Planning Board in 
2013.  
 
South Berwick’s Table A, Land Use includes 1. Forest Management activities and 2. 
Timber Cutting.  In the R5 Zone, Forest Management Activities are permitted/allowed, 
and no special use permit is required.  For Timber Cutting in the R5 Zone, a minor site 
plan review is required.  Timber cutting alone is not included in the definitions in our 
ordinance in Chapter 140-9.  Timber Harvest is. And within that definition is the word, 
the cutting or removing of timber.  The definitions in the code for Timber Harvest and 
Forest Management are very clear.  The 140-9 definition for Forest Management 
Activities states: Includes clearing and other forest resource evaluation activities, 
pesticide or fertilization application, timber stand improvement, pruning, regeneration of 
forest stands, and other similar or associated activities and the construction, creation, or 
maintenance of land management roads. The Definition in the ordinance for timber 
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harvesting is the cutting or removing of timber for the primary purpose of selling or 
processing forest products.  Timber harvesting does not include the clearing of land for 
approved construction.  
 
South Berwick’s definition of Timber Harvesting is nearly identical to the States 
definition in the Maine Forests practicing act. Mr. Bayse was unable to find a state 
definition for Forest Management Activities.  
 
For the current 2022 cutting activity, a forest operations notice was filed by the 
harvester Brian Reider on Sunday July 24, 2022. A harvester is required to submit if a 
timber harvest is planned. The harvested wood will be delivered to a mill or offered for 
sale.  These are state guidelines for a harvester or forester. Under the forest operation 
notice, under activity detail, total size of the area to be harvested is listed as 35-acres. 
The property is approx. 40-acres.  Mr. Bayse stated that the filing of the forest 
operations notice by the harvester/forester is additional evidence of the actual activities 
happening and planned for the property and that these activities extend beyond forest 
management.  The fact that the forester submitted to the State to say a harvest is 
planned, is evidence this is a timber harvest.  Over the 3-week period of this operation, 
Mr. Bayse estimated that three to four logging trucks per day were hauled off the site 
five days a week. The timber hauling was done by Kyle Logging and Chipping in 
Denmark, Maine.  
 
Mr. Bayse shared photos of the extent of the logging trucks coming in and out that were 
submitted with the application. Other property owners have also had timber harvests 
performed and followed the timber harvest application, the performance standards and 
site plan review.  To show what was particularly followed by abutters. It is assumed the 
timber harvest is for a two-year period, dated July 25, 2022, to July 25, 2024, of timber 
cutting/harvest for a possibility of two years continued process. 
 
As a citizen of South Berwick and a landowner abutting the property, Mr. Bayse 
believed that the CEO failed to enforce the Timber Harvest ordinance and that by 
classifying the activities as just Forest Management Activities and initially issuing a 
special use permit upon investigation of the inquiry was inappropriate and circumvents 
the town ordinances, the timber harvest application and process. There is an extensive 
timber harvest application available for property owners to follow which initiates the site 
plan review to the planning board. 
 
On August 29, 2022, the Code Enforcement Officer notified me that the special use 
permit number 22-069 was revoked as it was not required.  A second administrative 
appeal to the ZBA was then initiated.  Revoking the permit does not stop the permitting 
of the harvest.  
 
Mr. Bayse requested that the board find that the Code Enforcement Officer was in error 
classifying the timber harvest or cutting activity as forest management activities and that 
it is in fact timber cutting and that the towns timber harvest application process and site 
plan review by the planning board must be enforced consistently by all landowners. 
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BOARD COMMENTS:   
 
Mr Clark: What is the evidence that makes this timber harvesting:  Mr. Bayse: Definition 
of timber harvesting states that this is indeed timber harvest.  The 2013 activities were 
timber harvesting.  To conduct a forest management plan without a timber harvest plan 
is evidence to what is happening. 
 
Mr. Clark:  Is this selective clear cutting:  Mr. Bayse: It is not believed to be clear cutting 
or that the forester is not following the State processes. 
 
Mrs. Bogh:  After initial permit was revoked, what happened after that?  Mr. Bayse:  A 
second appeal was submitted after the first permit was revoked. Stating that the site 
plan was not followed. 
 
Mr. Mundy:  Noted that the operation is stated to be open for two years. Noted that 
Chapter 140-62, Timber harvesting standards.  Chapter 140-77 E, Criteria, and 
standards for site plan approval.   
 
Jenifer McCabe, Code Enforcement Officer addressed the Zoning Board. 
 
Mrs. McCabe addressed Mr. Bayse apologizing for the confusion and timing of the FOIA 
request that was submitted and confirmed that information was ultimately provided. 
 
A road entrance application at 161 Ogunquit Road was applied for, for this activity, on 
July 18, 2022.  Jay Redimarker, Public Works Director received that application and 
approved it.  On July 25, 2022, the special use permit was issued and then revoked, as 
the decision to issue a special use permit was not needed.  The forest management 
notification on July 24, 2022, was filled out and our office received it.  The ordinance 
was reviewed in detail, and the forest management activities decision was made.  There 
was no intent for the property owner to sell the products. It was stated they would be 
using the wood for his own use.  The forester stated that as well. There was no reason 
to believe the owner was untruthful at any time. The purpose of the clearing was to 
abide by the forest management plan that was prepared in 2013.  The stated two-year 
period noted on the notification is a timeline for the specific notification and not an 
indicator that the activities will continue for two full years.  An email was read sent by 
Jay Redimarker to Code Enforcement Officer stating the conditions he noticed when he 
made a drive by at 161 Ogunquit Road.  The state does not have a notification process, 
however the company, Sappi, who issued the forest management plan states that the 
property owner would not be following anything other than what is listed. 
 
BOARD COMMENTS: 
Mrs. Bogh: Does Mr. Bergendahl live on this property? Mrs. McCabe: Yes, he does. 
Mrs. Bogh:  There must be a way to verify the selling and the process of this activity. 
 
Mr. Clark: What is the difference between the two? Mrs. McCabe: Timber harvesting is 
when someone comes in and clear cuts and purposely sells the wood. Ms. Bellman: 
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Forest Management definition is listed is a specific management plan to manage the 
forest. 
 
Ms. McCabe:  This management plan already harvested a portion of the land in 2013.  
This was a continuation of that plan.  With a notification that had to be submitted by the 
State process. The Code Enforcement Office made the decision based on what was 
provided. 
 
Mr. Mundy noted that past properties listed by Mr. Bayse did follow the ordinances. 
 
Mr. Clark:  How do you process this going forward with someone new?  Ms. Bellman:  
The Forest management plan would need to be reviewed and presented in full.  
 
Mrs. McCabe:  There is no reason to believe the property owner is not following the 
procedures and the forest management plan. 
 
Mrs. Bogh:  There does not seem to be any checks and balances under the guide of 
management for this activity. 
 
Mr. Mundy and Mr. Clark: Seems the confusion is that there is no tool to define if this is 
management or harvesting.  The State does not seem to provide a clarification. 
 
Mr. Clark:  Is this property in tree growth? Ms. Bellman: It is not in tree growth. 
Mr. Clark: The forest management plan stated qualities of items are to be recorded and 
tracked.  Has this been conducted?  Mrs. McCabe: No, it has not been done by our 
office and is reported to the state only. 
 
Mr. Clark noted that a forest management plan could be downloaded and filled out to 
what the property owner wanted it to be, 
 
Mr. Bayse:  Stated the information of what material leaves the sight is confidential and 
not available for public knowledge. 
 
Mr. Bayse: When did Mrs. McCabe meet with the forester and property owner? Mrs. 
McCabe: Met with them on July 27, 2022. Mr. Bayse: After the harvest was made aware 
to you by me?  Mrs. McCabe: The office was aware of the harvest on July 18, 2022, 
when the driveway entrance application was submitted.  Mr. Bayse: The harvest was 
then started before they spoke to the Code Enforcement Office about whether they 
needed a permit or not?  Mrs. McCabe: That is not correct. 
 
Mr. Mundy: To Mr. Bayse, please direct comments to the board and not to Mrs. 
McCabe. Thank You. 
 
Mrs. McCabe: The Code Enforcement Office does not have any reason to believe the 
prior Code Enforcement Officer had any reason to be untruthful about what took place 
in 2013.  Mrs. McCabe stated the timeline that was enforced and explained what 
occurred throughout the process, including meeting, and discussing the details with all 
involved. 
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Mr. Mundy closed the Public Hearing at 7:47pm. 
 
Motion: Mr. Clark made a motion to admit into record the road entrance application, the 
blank form for timber harvest application and the forest operations notification.   
Second: Mrs. Bogh seconded the motion. 
In Favor: James Mundy, Maya Bogh, Jeffery Clark. 

Motioned: Pass. 

Opposed: None. 

Abstain: None. 

VOTE: 3-0-0. 
 
Mr. Mundy stated: The charge is to determine if the Code Enforcement Officer was 
clearly contrary to the ordinance and the determination is that the activities on the site 
were within the definition of forest management operations as they are defined in the 
code rather than timber cutting as defined and referenced to the code. 
 
Mr. Clark: The ordinance does not provide us with any guidance.  This operation does 
not distinguish between selling the product or not selling the product to make a profit.  
The property owner is not present.  The management plan does not state specifics and 
is about to expire.  The town should have some way to flag the end date on the 10-year 
plan that expires. 
 
Mr. Mundy: The operations under this plan should trigger enough interest in a site plan 
review due to the size of the property and to balance the interest of the property owner 
and the abutters.  A management harvest plan does not resolve the issue if you are 
harvesting or managing. We are looking at the definitions under the ordinance not the 
plan.   
 
Mr. Mundy: Stated under the State law, harvesting wood for own use does not require 
filing a notice. 
 
Mr. Clark: To be under forest management, to process for forest products, if primary 
purpose is not selling, does that mean it is forest management? Leaving a percentage 
of trees left. Is the primary purpose to generate money or develop the land for hunting, 
clearing, etc. It is disappointing the property owner is not present to discuss. 
 
Motion: Mr. Clark made a motion to vote whether the Code Enforcement Officer, 

Jenifer McCabe erred in determining this was a forest management operation rather 

than a timber harvesting operation.  A yes vote, would be a vote that yes it was decided 

in error. 

Second: Mrs. Bogh seconded the motion. 

In Favor: James Mundy, Maya Bogh, Jeffery Clark. 

Motioned: Pass. 

Opposed: None. 

Abstain: None. 
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Mr. Mundy:  The motion passes in the decision on the main issue is that yes, the 
determination of the Code Enforcement Officer, Jenifer McCabe was made in error.  
Failure to require a minor site plan review for the operations at 161 Ogunquit Road was 
required, pursuant to an application to be made on the towns standard form.   
 
Mr. Mundy: Findings of Facts described: 
 
Testimony and photographs provided by Mr. Bayse support a conclusion that significant 
commercial logging operation at 161 Ogunquit Road, with logging trucks and equipment 
coming and going from the property several times a day for multiple days. 
 
There was no first-person testimony that about the intent of the timber cutting 
operations and whether the purpose was to sell or process forest products. 
 
The existing forest management/harvest plan from 2013 was lacking in specifics and 
was nine years old as of the time of the meeting. 
 
The harvesting operation continued for multiple weeks with three to five logging trucks 
leaving the property on most days. 
 
The forest operations notice sent to the State of Maine identified the proposed activities 
as a “timber harvest” affecting 35 acres of the property.   
 
The Road Entrance Application describes the road as “Access for logging operation” 
There was no evidence that activities identified as “forest management activities,” such 
as resource evaluation activities, pesticide, or fertilizer applications, pruning or 
regenerative forestry, were occurring at 161 Ogunquit Road.   
 
PUBLIC COMMENTS: None 
 
Adjournment: 
Motion: Mr. Clark made a motion to adjourn the meeting at 8:21pm. 
Second: Mrs. Bogh seconded the motion. 

Motion: Passed 

In Favor: James Mundy, Maya Bogh, Jeffery Clark 

Opposed: None. 

Abstain: None. 

Minutes prepared by Amy Aiguier, Administrative Assistant for consideration at the next 
South Berwick Zoning Board of Appeals meeting.  

Signed as Approved by the Board Chair. 

 

             _________________________   _______October 12, 2022_________ 
                       James Mundy, Chair                                           Date                                                      
 


